
PO Box 3009 
Buick Creek BC VOC 2RO 

Scplcmbcr 21, 2017 

T cl: (250) 630-2800 
Fax: (250) 630-2588 
Toll Free: 1-800-988-3533 

Re: Blueberry River First Nations public comments on Town and Lily Dam exemption applications 

I write to offer public comment regarding the retrospective exemption applications that have been 

submitted for two major dams that were constructed, without regulatory oversight or approval, to 

impound and enable the removal of hundreds of thousands of cubic meters of water from the core of 

Blueberry River First Nations' territory (Progress Energy Lily Dam (d-042-K / 094-G-02) and Progress 

Energy Town Dam (d-048-H / 094-B-16). Please accept this letter for filing in the Environmental 

Assessment Office's 21 day public comment process for these applications. 

Blueberry River First Nations is very concerned that the Environmental Assessment Office is entertaining 

"exemption" requests for these dams, rather than taking enforcement action against the illegal 

construction and operation of the dams, and rather than undertaking a full environmental review of the 

risks and impacts of the dams going forward. Both of these dams are large enough to be designated 

projects that require approval under the Environmental Assessment Act (i.e. greater than 15 meters). 

Based on the applications we have learned that: 

• The height of the Town Dam is over 16 meters high 
• The full storage capacity of the Town Dam is currently 186,536 m3 
• Approximately 110,000 m3/year of freshwater is to be impounded and removed from the 

dam and the natural hydrological system 
• The dam will have a 40 year lifespan 

• The height of the Lily Dam is almost 23 meters high 
• The current full storage capacity of the Progress Energy Lily Dam is 91,584 m3 
• Approximately 30,000 m3/year of freshwater from the Progress Energy Lily Dam will be 

required for fracking operations within the immediate operating area 
• The dam will have a 40 year lifespan 

For projects of this magnitude a full environmental assessment would normally be required, and no 

other government agency could issue related permits until an Environmental Assessment Certificate was 

issued. Certainly the project could not be built without that regulatory oversight and approval. It is an 

extreme failure of this regulatory system that none of this occurred before these dams were 

constructed or began operation. Moreover, there is no explanation provided as to how or why this 



occurred. The public is merely asked now to comment on whether the dams should be retroactively 

exempted from the very regulatory requirements they have already avoided. 

Moreover, the Environmental Assessment Office and the provincial government appear to be hiding a 

much larger problem by putting this out for public comment as though there are only "two" dams that 

are at issue. BRFN has had to rely upon an investigative media report rather than any direct 

correspondence from the provincial government about a major systemic problem affecting BRFN 

territory and the water supply in it (A Dam Big Problem: Fracking Companies Build Dozens of 

Unauthorized Dams in B.C.'s Northeast, By Ben Parfitt, Wednesday, published in DeSmog Canada May 3, 

2017 (attached)). From this report we have learned that the province has knowledge of "dozens" of 

unauthorized freshwater impoundment dams throughout the Northeast, many of which lie within the 

Montney basin, which is in the heart of our territory. Provincial government officials have had 

knowledge of this problem, but have not provided any notice or information to Blueberry about it, 

despite our consistently expressed concerns about impacts on freshwater quantity and quality in our 

territory. 

These two dams in the exemption application have been impounding water for removal from the core of 

our territory for the last 3 years (Lily Dam) and 5 years (Town Dam). Meanwhile, Blueberry has been 

repeatedly sounding alarm bells to the Crown (including through affidavits filed in court) about the 

diminished water quantity in our territory. We have been watching lake levels drop, muskeg disappear, 

mineral licks dry up and streams reduce to small versions of their former selves. Just last week we saw 

that the Blueberry River has stopped flowing in at least two locations. This is something we have never 

seen before. 

The way our regulatory system is supposed to work is that before two massive structures like the Town 

and Lily Dams could be built to impound tens-and ultimately hundreds-of thousands of cubic meters 

of fresh water, a full environmental assessment process would be conducted, including: 

• looking not only at the two dam structures, but the related facilities and activities, 
including the network of water pipelines pumping water from various streams and 
feeding into the dam; 

• whether the local and regional surface and groundwater systems can sustain the proposed 
level ofimpoundment and diversion from the existing hydrological system; 

• how and why did they choose the sites they did for the dams- including what tributaries 
and main streams will be impacted; 

• can the dam be safely built in this location, and in particular in light of the fracking­
induced seismic activity that will be happening near it- we already know: 

o we experienced a major ( 4.5 magnitude tremor) earthquake here from the same 
company's fracking operations in 2015 

o one of the company's unauthorized dams had to be dewatered in 2016 because it 
showed signs of failure (we know this because of the investigative media report­
the Crown has told us nothing about it) 

• are the designs for the dams safe: 



o we know from the exemption applications that there are serious concerns about 
this, including unexpected settlement of dam walls, inadequate outlet, large 
tension cracks and potential internal erosion of the berm structure at the 23m high 
Lily Dam. 

All of these questions should, under proper conditions, be asked and answered to the satisfaction of an 

independent regulator who is acting in the public interest and in the interest of ensuring the protection 

of the lands and waters upon which our treaty rights depend. Instead, the Crown agencies have worked 

in the interest of industry and have obscured information from us and the public: 

• the OGC appears to have broken provincial law (Environmental Assessment Act 
s. 9) by granting water licences for projects that required-but didn't have-­
Environmental Assessment Certificates; 

• instead of seeking to enforce the Environmental Assessment Act, which provides 
for penalties when anyone builds projects in violation of the Act, the 
Environmental Assessment Office has been putting its effort into helping this 
company advance these very unusual (we question whether this sort of thing has 
ever been done before) retrospective exemptions; 

• the EAO is providing only limited information, which appears to paint a picture 
that these are only two isolated incidents, as opposed to being transparent about 
the fact that these appear to be indicative of a significant regulatory breakdown 
which has led to at least "dozens" of unregulated, unauthorized freshwater dams 
in our area. 

The EAO has provided us no explanation of how all of this came to happen, and went so wrong, in the 

first place. 

Rather than facilitating the company in this unlawful endeavor, and obscuring the full extent and 

severity of the situation, the EAO should be exercising its regulatory and enforcement powers and 

should be trying to assist Blueberry River First Nations in determining how the landscape should be 

restored so as to minimize harm to the environment upon which our treaty rights depend. The EAO 

should also be providing full and transparent information to Blueberry rather than obscuring 

information. We have not received any notice from the OGC or provincial government about the 

retrospective "application" number 9000226 that is featured in the May 2017 investigative media 

report-an application to store water behind another, 9 meter high, dam capable of supplying 135,475 

cubic meters of freshwater. Nor have we received notice of any of the other 13 retrospective 

applications the company apparently made to the OGC in December of last year that were reported in 

the investigative media piece. 

We do not read the Environmental Assessment Act as providing the EAO jurisdiction or authority to 

grant an exemption to the dams that have already been built. The language in the Act is forward 

looking-meant to provide for government oversight and regulation to ensure the environmental safety 

of reviewable projects. The Act does not allow providing after the fact "exemptions" when private 



parties have undertaken massive projects without government oversight. Where that has happened, the 

Act provides for penalties to be issued. 

We oppose the granting of the exemptions requested, both on the grounds that the EAO does not have 

authority under the legislation to grant them now, and on the basis that these large dams do not 

warrant exemption from the regulatory measures in place under the Environmental Assessment Act. 

We also expressly request: 

• A full account of all the unlawful water impoundments of which the province is 
aware in Blueberry River First Nations tenitory, including: 

Respectfully, 

Norma Pyle, 

o All applications that have been made for retroactive permits relating to the 
unauthorized dams, including all related water licence applications-with 
clear identification that the applications relate to existing unauthorized 
facilities; 

o The report made to the Ministry of Forests, Lands and Natural Resource 
Operations by former water comptroller Jim Mattison about the extent of 
the dams built by energy companies to impound fresh water for fracking 
operations (cited in the May 2017 investigative media story); 

o All OGC reports of dewatering and safety audits and actions that have 
been taken to date in Blueberry territory; 

Blueberry River First Nations 

cc: Chief Marvin Yahey (mailto:chiefyaheY@bluebenyfn.ca) 
Merli Deguzeman, Band Administrator (bandadmin@blueberryfu.ca) 
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�����
�+����
���"#���
'�'#���
"���
����
�+"#
���"#
"�
��
�4��,
�'
�������0��"6�������"#����"*'
"#��"� 
��"���"

�
�������
"��"�������$��� 
��"��  ������
��"�
�����
�g���*���� 
���U�)V$����������2���"��  �������
��"�
����� 
����� ����"��g���*���$���
�"
��� �������
�
��� �������
�"+�� �4�����
���  �����6�� �"#�����,
��
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